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1. Introduction

On 11 November 2001, the day after the World Trade Organisation (WTO) membership unanimously 
approved the admission of China to the organisation, Mike Moore, the WTO Director General, said that 
the 



The GATT was remarkably successful in eliminating import and export quotas, and reducing tariffs. This 
success has also been its curse. Having lowered at-the-border measures, the GATT turned to behind-
the-border measures (such as government procurement, subsidies or technical regulations), which 
now became the most visible forms of trade barriers. The GATT made some headway in taming behind-
the-border measures, but their nature made them ill-suited to substantial progress among a large and 
increasingly heterogeneous group of countries. Unlike tariffs, NTBs (behind-the-border measures)1 
cannot be gradually removed, for very often they are necessary to address market failures. Non-
discrimination is no guarantee of market access, since the latter is conditional upon satisfying 
requirements unilaterally set by the importing members.  

The WTO has not given up, of course. It has continued to try and tackle behind-the-border measures, 
but the further increase in the number (currently 164) of members, their heterogeneity, plus the fact 
that the power to set the agenda has shifted from the old (homogeneous) Quad to the new 
(heterogeneous) Quad, have proved formidable difficulties. ‘Deep integration’ (eg mutual recognition, 
harmonisation) is not possible for such an heterogeneous group of countries, which have divergent 
preferences and capabilities.  

Immediately before China’s accession, the WTO scored some important victories, with the successful 
conclusion of the so-called extended negotiations under the General Agreement on Trade in Services or 
GATS (telecoms, financial services), and the ITA (Information Technology Agreement). At that moment, 
instead of wrapping up the unfinished business, it embarked on an ascent of Everest, so to speak, with 
the announcement of a comprehensive round. The Doha round was supposed to solve problems the 
WTO has neither the expertise nor the mandate to solve, namely, the wider development agenda. 
Resources were invested in the Doha round, and not in dealing with China’s accession. The ongoing 
malaise surrounding the Doha round should, consequently, not come as a surprise. Worse, the 
challenges that China represented for the world trading system culminated in a crisis, with no 
institutional assessment of the situation. There is no WTO response so far to the question “what is the 
problem with China?” In fact, there is no WTO discussion on this subject at all. 

In short, the world trading regime has struggled to cope with its new agenda. NTBs and heterogeneity of 
membership are a basic reason why this has been the case. China’s entry has contributed to 
heterogeneity, making it even more difficult for the WTO to deliver on its goals. To cap it all, the WTO 
assigned itself an almost impossible task, and instead of moving the agenda forward, has stalled and 
created doubts that it can continue to accomplish its tasks. 

Together, these two factors – the weak state of the WTO and the relative decline of advanced 
economies – would have been sufficient to create tensions in the trading system. But, as if these 
factors were not enough, there was another that was perhaps even more formidable.   

The third and last reason why China has posed a challenge to the functioning of the trading system is 
the special nature of its domestic economic system, which the country’s ruling Communist Party 
describes as a socialist market economy, but others (mainly, but not only outside China) call state 
capitalism. The special nature of China’s economic system, together with the country’s sheer size, 
explain why the negotiations on China’s accession to the GATT/WTO were long and difficult.  

China was one of the original contracting parties to the GATT in 1947, but its status was de-activated in 
1950 after the formation of the People’s Republic. For the next three decades, China had practically no 
contact with the GATT. The situation changed in the 1980s, following Chairman Deng’s economic 
reforms. After seeking and obtaining observer status at the GATT, China informed the Director General in 

1 We use the terms NTBs (non-tariff barriers) and behind-the-border barriers as synonyms. 
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a communication dated 10 July 1986 that it had decided to “seek the resumption of its status as a 
contracting party to GATT” and to this end was prepared “to enter into negotiations with GATT 
contracting parties.”  

In March 1987, GATT established a Working Party on China's Status as a Contracting Party, which met 
on 20 occasions between 1987 and 1995 without reaching an agreement. China then applied for 
accession to the WTO Agreement, and the GATT Working Party was converted into a Working Party on 
the Accession of China, which met on 18 occasions between 1995 and 2001, when it finally agreed on 
its Report, including a Draft Protocol on the Accession of the People’s Republic of China. 

The Report of the Working Party makes it clear that the main factor behind the protracted negotiations 
was the special nature of China’s foreign trade regime compared to the regimes prevailing in most of 
the WTO members.  

In introductory statements, the representative of China stated that: 

Since 1979, China had been progressively reforming its economic system, with the objective 
of establishing and improving the socialist market economy…State-owned enterprises had 
been reformed by a clear definition of property rights and responsibilities, a separation of 



Today, nearly 20 years after its accession to the WTO, China is still a socialist economy and its state 
continues to be a heavy presence in the country’s trade regime. Coupled with the fact that China has 
become the world’s largest or second largest country in the world in terms of GDP (depending on how 
GDP is compared across countries), this situation has irritated its main trading partners. After their 
trilateral meeting in September 2018, the trade ministers of the European Union, the United States and 
Japan (respectively China’s first, second and third largest trading partners) issued a joint statement 
voicing their concern about “third countries” (without explicitly mentioning China) that maintain “non-
market oriented policies and practices”, develop “State Owned Enterprises into national champions” 
and “require or pressure technology transfer from foreign companies to domestic companies”7. This 
came only a few weeks after the United States unilaterally imposed duties on Chinese products above 
and beyond what is permissible under WTO rules in order to pressure China to change its behaviour. 

Against this background, the question we ask in this paper is how to address the concerns of the 
trading community about China nearly 20 years after its accession to the WTO. We take the concerns at 
face value, and do not advance our own. Some of the concerns about China can be taken care of within 
the four corners of the existing WTO regime, including through stricter enforcement of the Protocol of 
Accession for China. But many cannot be addressed within the multilateral trading regime, as it now 
stands.The GATT/WTO is an incomplete contract regulating trade transactions based on a ‘liberal 
understanding’ of the law and economy. It implicitly assumes that laws, contracts and property rights 
will be enforced; that the state will not undo contractual promises on trade liberalisation by favouring 
(through pecuniary means or otherwise) domestic agents; and that investment will be liberalised. 
None of this was ever translated into legal language in the GATT/WTO agreements, but it formed the 
essential background against which the multilateral trading rules have operated over the years. One 
might add that it was a quintessential reason why the multilateral rules have operated so smoothly, 
despite the increasing number and heterogeneity of GATT/WTO members. 

China was not the first, and will most probably not be the last, country to join the GATT/WTO with an 



In short, until the accession of China, the multilateral trading system was able to cope with an 
increasing variety in economic systems among its members. This was either because new members 
were fairly small, 



solutions (patchwork, to be precise) outside the confines of the WTO, simply disregarding their WTO 
commitments. We believe that the only solution to durably address the problems posed by China’s 
participation while avoiding the demise of the WTO, is to reform the WTO itself. The ‘China issues’, as we 
will show, might for now be predominantly, but are not in fact exclusively, China-specific. 

The purpose of this paper is not to offer a complete blueprint to reform the WTO. We leave this much-
needed but ambitious task to others. Our goal is more modest. We only seek to propose WTO reforms 
that we consider essential to reduce the tensions in the trading system that are likely to continue for a 
while given China’s size and the nature of its economic system. Some of the concerns can be taken 
care of through more active enforcement of the current regime, and others can only  be addressed if 
the current regime is reinforced with additional obligations. 

The paper is organised as follows. In section 2, we begin by examining the claims against China 
presented by the US authorities (based on discussions in the Trilateral group, in which EU, Japanese 
and US officials participate), the most vehement critics of Chinese policies, and then focus on two of 
them: the claim about state-owned enterprises (SOEs) and the claim about forced technology transfer 
(TT). These two issues lie at the core of complaints against China's trade and investment regime. We 
then examine what China’s WTO obligations are 



Transfer of technology (TT) is a different matter. The issue is partly addressed, directly and indirectly, 
by various WTO agreements. The GATT and other multilteral agreements do not cover investment for 
goods, nor do they therefore address transfer of technology. On the other hand, the GATS (General 
Agreement on Trade in Services) is the only multilateral agreement that covers investment. And the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs Agreement) has something 
to say on this score as well. So, TT can be addressed in part through more active enforcement of the 
existing framework, and in part necessitates reinforcement of the current regime. Trade and 
investment are, of course, both complements and substitutes, and a multilateral agreement on 
investment has been on the cards for some time, without materialising into anything concrete. China’s 
practices, because of their consequential impact, make this issue a priority.         

In this section, therefore, we focus on SOEs and forced technology transfer. We first examine China’s 



There was widespread recognition during the Chinese accession negotiations of the incompatibility of 
SOEs with a liberal trading system. Hufbauer (1998), for example, reflected 



In addition, the report of the Working Party on the Accession of China contains an entire section on 
SOEs and state-invested enterprises (SIEs)16,17. Section 6 of Chapter II comprises seven paragraphs 
(§§43–49), some of which (§§46-47, and 49) are explicitly mentioned in §342 as binding
commitments given by China. Here we quote §§46-47 in full18:

46.  The representative of China further confirmed that China would ensure that all state-owned 
and state-invested enterprises would make purchases and sales based solely on commercial 
considerations, e.g., price, quality, marketability and availability, and that the enterprises of 
other WTO Members would have an adequate opportunity to compete for sales to and 
purchases from these enterprises on non-discriminatory terms and conditions.  In addition, 
the Government of China would not influence, directly or indirectly, commercial decisions on 
the part of state-owned or state-invested enterprises, including on the quantity, value or 



by Chinese SOEs: US-Antidumping and Countervailing Duties (China)(DS379) and US-Countervailing 
Measures (China)



2.2.1 China’s WTO obligations 

To understand whether complaints about forced technology transfer from foreign companies wanting 
to operate in China can be handled through WTO litigation, we need to examine China’s WTO obligations 
with respect to: (1) foreign direct investment (FDI) in goods, (2) FDI in services, and (3) forced transfer 
of technology. 

With respect to FDI in goods, there is no multilateral discipline, neither within nor outside the WTO 
Agreement. There are only international investment agreements, typically BITs. China has BITs with 
Japan and many individual EU member states, but they contain no specific obligations relating to the 
issues we discuss here. The European Union and the United States are both negotiating BITs with China 
that they hope would include obligations on transfer of technology, but the negotiations are not 
progressing well.   

With re



First, Section 2(A) (uniform administration) provides that: 

2. China shall apply and administer in a uniform, impartial and reasonable manner all its laws, 
regulations and other measures of the central government as well as local regulations, rules 
and other measures issued or applied at the sub-national level (collectively referred to as 
"laws, regulations and other measures") pertaining to or affecting trade in goods, services, 
trade-related aspects of intellectual property rights ("TRIPS") or the control of foreign 
exchange.   

Second, we read in Section 2(C) (transparency) that: 

1. China undertakes that only those laws, regulations and other measures pertaining to or 
affecting trade in goods, services, TRIPS or the control of foreign exchange that are published 
and readily available to other WTO Members, individuals and enterprises, shall be enforced.  In 
addition, China shall make available to WTO Members, upon request, all laws, regulations and 
other measures pertaining to or affecting trade in goods, services, TRIPS or the control of 
foreign exchange before such measures are implemented or enforced.  In emergency 
situations, laws, regulations and other measures shall be made available at the latest when 
they are implemented or enforced. 

Third, Section 2(D) (judicial review) provides that:   

1. China shall establish, or designate, and maintain tribunals, contact points and procedures 
for the prompt review of all administrative actions relating to the implementation of laws, 
regulations, judicial decisions and administrative rulings of general application referred to in 
Article X:1 of the GATT 1994, Article VI of the GATS and the relevant provisions of the TRIPS 
Agreement. Such tribunals shall be impartial and independent of the agency entrusted with 
administrative enforcement and shall not have any substantial interest in the outcome of the 
matter. 

2. Review procedures shall include the opportunity for appeal, without penalty, by individuals 
or enterprises affected by any administrative action subject to review. If the initial right of 
appeal is to an administrative body, there shall in all cases be the opportunity to choose to 
appeal the decision to a judicial body. Notice of the decision on appeal shall be given to the 
appellant and the reasons for such decision shall be provided in writing. The appellant shall 
also be informed of any right to further appeal. 

These requirements are not specific to IP rights. They apply to the entire WTO Agreement, including the 
TRIPs Agreement. They are meant to impose greater discipline on China than on other WTO members for 
reasons that were clearly spelled out in §§76–79 of the report of the Working Party on the Accession of 
China20. There, members of the Working Party stated unambiguously that China needed to strengthen 
its judicial arsenal to ensure that their rights are effectively enforced. China accepted their demands. 
We quote §78 in full: 

The representative of China confirmed that it would revise its relevant laws and regulations so 
that its relevant domestic laws and regulations would be consistent with the requirements of 
the WTO Agreement and the Draft Protocol on procedures for judicial review of administrative 
actions. He further stated that the tribunals responsible for such reviews would be impartial 

20 Qin (2010) agrees that Section 2(D) of the Protocol of Accession imposes on China an obligation that other WTO members 
have not assumed. 
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and independent of the agency entrusted with administrative enforcement, and would not 
have any substantial interest in the outcome of the matter. The Working Party took note of 
these commitments. 

During the accession negotiations, there was particular unease with China’s administrative practice in 
relation to technology transfer. Paragraphs 48 and 49 of the Working Party on the Accession of China, 
capture this point to perfection: 

48. Certain members of the Working Party expressed concern about laws, regulations and 
measures in China affecting the transfer of technology, in particular in the context of 
investment decisions. Moreover, these members expressed concern about measures 
conditioning the receipt of benefits, including investment approvals, upon technology transfer. 
In their view, the terms and conditions of technology transfer, particularly in the context of an 
investment, should be agreed between the parties to the investment without government 
interference. The government should not, for example, condition investment approval upon 
technology transfer. 

49. The representative of China confirmed that China would only impose, apply or enforce 



performance requirements, including requirements related to the transfer of technology and 
the conduct of research and development in China. In addition, China imposes measures that 
adversely affect the protection of intellectual property rights of foreign companies, which 
transfer technology into China, including in the context of joint ventures with Chinese 
companies. In this respect, China discriminates against foreign companies by imposing on 
them conditions, which are less favourable than those applicable to the transfer of technology 
between Chinese companies.  

It further claimed that:22 

Pursuant to Paragraph 7.3 of its Accession Protocol, China committed to eliminate and cease to 
enforce performance requirements made effective through laws, regulations or other 



We kick off our discussion in sub-section 3.1, with a detailed explanation of the objective function of 
Protocols of Accession. This is necessary for our discussion regarding the former communist European 
countries and also for our subsequent discussion about Japan and China. 

3.1 Protocols of Accession 

Countries joining the WTO (or earlier the GATT) are potentially subject to more obligations than 
incumbents (the founding members). They have to abide by the WTO Agreement (or earlier the GATT 
Agreement), and they also must observe the specific commitments embedded in their Protocol of 
Accession. 

3.1.1 From GATT to GATT+ 

To understand the function of protocols of accession, the natural place to start is of course the relevant 
statutory provision. Article XXXIII of GATT states: 

A government not party to this Agreement, or a government acting on behalf of a separate 



in STCs24. STEs thus, were operating in a context of respect for property rights, and within the 
constraints of national antitrust laws (and often, liberalised investment). 

The issue of STCs came up in the GATT for the first time in the early 1950s, after one of its original 
signatories, Czechoslovakia, became a non-market economy (NME). This novel situation posed a 
problem for the GATT liberal order. The solution chosen was to do nothing initially. Eventually, at the 
request of Czechoslovakia, it was decided to adapt one of the GATT rules. Article VI was augmented with 
Interpretative Note ad Article VI in order to deal with the problem of finding comparable prices in anti-
dumping and anti-subsidy investigations when trade is operated by a state monopoly.  

The question of STCs and the GATT took on a new dimension in 1959, when Poland became the first 
socialist country to apply for full accession to the GATT. The solution this time was to avoid further 
modification of the GATT rules, but instead to use the process of accession to impose specific 
obligations on Poland. Since the country would not agree to abandon central planning or the state 
monopoly over foreign trade, which were incompatible with several GATT rules, the protocol of 
accession finally agreed in 1967 required Poland to accept a number of GATT+ obligations. The same 
approach was used later for the accessions of Yugoslavia (1966), Romania (1971) and Hungary 
(1973)25. The protocols of accession for these socialist countries contained a number of GATT+ 
obligations26: 

�x A minimum commitment to import from GATT members; 
�x An agreed annual increase for imports from GATT members (7% in the case of Poland)27; 
�x A commitment to address discriminatory quantitative restrictions; 
�x the Interpretative Note and Article VI of GATT were dilu 

�x



3.1.2 From GATT+ to WTO+ and WTOx28 

Following the advent of the WTO, a number of non-Western countries joined. We divide them in four 
categories: 

�x Central and Eastern European countries (CEECs);
�x Russia and other former Soviet republics;
�x Arab countries;
�x Vietnam and China.

The rationale for our taxonomy has to do with the innate characteristics of each group. The first two 
were part of the Soviet bloc. CEECs joined the European Union, whereas Russia and the remaining 
former Soviet republics did not. Arab countries exhibit characteristics of state-trading, but are typically 
ruled by royal families, and not necessarily in a manner reminiscent of communist countries. Vietnam 
and China are one-party, communist countries. 

3.1.2.1 CEECs 

The accession of these countries was mostly a non-issue because when they joined the WTO, either as 
founding members (the Czech Republic, Hungary, Poland, Romania, the Slovak Republic, and Slovenia) 
or acceding members (Bulgaria, Croatia, Estonia, Latvia and Lithuania), CEECs were already negotiating 
(or had already decided to negotiate) their accession to the European Union. It was clear, therefore, 
that all of them would be taking over the EU schedule of concessions.  



3.1.2.2.1 SOEs/privatisation 

All three acceding countries have embarked on privatisation programmes. This was not at the request 
of the WTO. In fact, the Working Party reports make it clear that all three had embarked on privatisation 
programmes before they initiated their accession proceedings, probably anticipating accession to the 
organisation. The privatisation programmes in all three countries had wideranging content, covering 
farm, industrial and services industries. All three left aside key, strategic (in the view of the three 
countries) sectors, which do not necessarily overlap. 

The number of SOEs had been reduced as a result of privatisation, of course. Nevertheless, in all three 
countries the share of the economy in the hands of SOEs was substantial at the time of accession30. 
The countries committed to ensure that their SOEs would behave in a WTO-compliant manner, which in 
practice meant that they would observe the obligations assumed under the SCM Agreement. 

To the extent that SOEs are also traders, all three countries agreed, through commitments made during 
the accession process, that they would observe Article XVII of GATT (on state-trading enterprises). 

In our view, the Protocols of Accession are characterised by a number of omissions regarding SOEs and 
privatisation. Let us start with the latter. Privatisation is welcome, but recall it was taking place 
irrespective of WTO accession. As a result, no one could guarantee that privatisation would take place 
under competitive conditions, with interested buyers (domestic and/or foreign) able to bid for state 
property. Of course, for foreigners to bid, a commitment on investment is a prerequisite. As we have 
already stated, there is no multilateral agreement in this respect, and acceding countries did not 
accept any WTOx obligations to this effect during the accession process.  

The problem is of course, that state property could be transferred to state cronies, and thus state 
control could continue to exist under the guise of privatisation. This is very much a concern that has 
been expressed about Russian privatisation. The absence of meaningful competition law exacerbates 
the problems caused by phony privatisation. 

SOEs must observe the SCM Agreement, but the problem is that the SCM Agreement does not even 
mention the term ‘SOE’. There is thus, no presumption that SOEs for example, have access to money 
markets at preferential rates. There is further no presumption that their actions result in subsidies. 
Under the circumstances, our conclusions on the need to bring the disciplines embedded in the TPP 
into the WTO become all the more relevant. 

With respect to STEs and/or SOEs that operate as STEs, observing Article XVII of GATT is a toothless 
proposition. Case law has managed to eviscerate this provision. It understood that the obligations to 
act on commercial considerations, and afford adequate opportunity to all interested parties are mere 
expressions of the non-discrimination obligation, and not (as they should be) self-standing 
obligations. As a result, to the extent that a WTO member (Russia, China or any other country) does not 
discriminate between foreign suppliers, it can be presumed to act on commercial considerations (even 
if this is manifestly not the case)31. 

 

 

30 For instance, according to statistics supplied by the Ukrainian delegation during the accession negotiations, in 2006, 
19.5 percent of the Ukrainian economy was in state hands. 
31 In Mavroidis (2016) volume 1, pp. 399 et seq., we discussed all relevant case law on this score.  
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3.1.2.2.2 Pricing policies 

In all three countries, prices are regulated in specific markets, typically, in energy, alcoholic beverages 
and some farm products such as fertilisers. A state entity, such as for example, the Ukrainian State 
Inspectorate on Price Control, is in charge of ensuring that minimum prices are respected





Prima facie this makes sense. Idiosyncratic situations require customised responses. The downside is 
of course that what is idiosyncratic is often an element of judgement, and MFN issues might arise. The 
trade-off here is not easy to solve. 

3.2 The very special case of Japan 

Nearly 20 years after its accession to the WTO, China continues to be accused by some countries 
continue of long, discretionary procedures, transfer of technology and administrative guidance. In 
short, they accuse China of disproportionate state involvement in the economy. This is precisely the 
language some GATT members used to castigate Japan’s accessetionaset,



Kingdom37. To add insult to injury, some of these 14 countries were applying MFN to non-members, 
but refused to do to Japan, a new member.   

In contrast, only one WTO member invoked Article XIII of the Agreement Establishing the WTO – the 
successor provision to Article XXXV of GATT – vis-à-vis China: El Salvador38. This is probably because of 
the great success that the GATT/WTO regime has had in de-politicising trade, and bringing yesterday’s 
enemies around the negotiating table. 

Back in the 1950s, Japanese officials were outraged by actions of the GATT incumbents39. Japan 
retaliated by refusing to apply the GATT to those who had invoked non-



There were of course, geopolitical considerations that had led the US administration to adopt this 
attitude45. The United States was the occupying force in Japan in the years after the second world war. 
Because General Marshall had failed in his China mission, as Kurz-Phelan (2018) has persuasively 
argued, Japan became all the more important for US interests in that region.  

There was also some optimism, even exuberance, to the effect that Japan, following its integration into 
the multilateral institutions (the GATT being a key step in this endeavour), would resemble and 
eventually emulate the US economic paradigm, and quite quickly. Japan’s accession to the OECD in 
1964 proved the optimists



�x The omnipresent administrative guidance, whereby the Japanese government would
dictate behaviour to Japanese economic agents.

‘Japan Inc.’ became Japan’s de-facto 



and substantial improvement in the present situation. In this context, the European 
Community reiterates that it is not seeking a fundamental change in the Japanese socio-
economic system. It is interested in results: a situation in future where Japan offers equal 
opportunities of trade expansion to its trading partners, in conformity with the overall 
objectives of the General Agreement. 

The European Community is of the view that the present situation constitutes a nullification or 
impairment by Japan, of the benefits otherwise accruing to the European Community under 
the GATT, and an impediment to the attainment of GATT’s objectives. In particular the general 
GATT objective of ‘reciprocal and mutually advantageous arrangements’ has not been 
achieved47. 

The complaint was ultimately not pursued48. 

3.2.1.2.2 Bilateral measures 

The United States overwhelmingly opted to deal bilaterally with Japan, using Section 301 of the Trade 
Act of 1974 and the threat of trade sanctions, in order to enlarge the scope of obligations that Japan 
should accept, given its newly acquired status of an economic giant. In a way, the 1980s negotiation 
between the United States and Japan, called the Structural Impediments Initiative (SII), was the 
accession negotiation of Japan that the United States had not wanted to conduct thirty years earlier 
because of the geopolitical circumstances. 

Section 301 authorised, and in some instances required, the US Government to act against foreign 
countries that violate trade agreements or engage in unfair trade practices. It was originally adopted by 
the US Congress in 1974 but has been amended on several occasions since49.   

The US Government’s negotiating leverage with its trading partners was significantly increased when 
Congress amended Section 301 in the Omnibus Trade and Competitiveness Act of 1988. The new 
‘Super 301’ provision mandated the US Government to implement trade retaliation when a country was 
named as an unfair trading partner and negotiations on specific products failed to produce satisfactory 
results. 

The enactment of Super 301 was motivated by Congressional concern “that certain foreign countries, 
most notably Japan, engage in broad and consistent patterns of unfair practices that serve to keep 
their home markets free of significant competition from US- and other foreign firms”50. The new 
provision came out in a context 





President Clinton’s Council of Economic Advisors and then as Director of his National Economic Council 
during his first term in office (1993-1996).     

The collapse of the Japanese asset price bubble in the early 1990s and the ensuing ‘Lost Decade’ 
helped to reduce trade tensions. Between 1990 and 2018, Japan’s economic growth averaged less 
than two percent, a full percentage point lower than in the United States. As a result, the ratio between 
Japanese and US GDP continuously declined from its peak of 40 percent in 1991 to 27 percent in 
2018, the lowest level since 1970. Similarly, Japan’s share of international trade never returned to its 
peak level in 1990. Japan was not a threat anymore. Various contributions in Hamada et al (2010) lend 
ample support to the view that trade frictions disappeared after the burst of the asset price bubble.  

Nonetheless, the United States did score some victories with the SII negotiations, which had an impact 
on trade relationships. For instance, Japan changed its large-scale retail law. As a result, conditions for 
opening up large stores in Japan were relaxed, though the subsequent emergence of e-commerce 
reduced the importance of this change. 

3.2.2 Comparing China with Japan 

Some of the current complaints and measures against China are very similar to those against Japan 
decades ago, but others are quite different. The reason is two-fold: first, China and Japan are similar in 
some respects, but different in others; second the current WTO system is similar in some ways to the 
GATT system that existed earlier, but different in others. 

We begin by examining the similarities and differences between China and Japan, and then examine 
how they have translated into differences and similarities between the complaints and trade measures 
against China and Japan.     

3.2.2.1 Similarities and differences between China and Japan 

Both counties shared at the moment of their accession the belief that export-led growth was the way 
forward. This was the outcome of strategic policy decisions: the domestic market would remain closed, 
and through a mix of the ensuing gains from economies of scale and generous government help, 
domestic companies would be in position to conquer export markets.  

Japan, like China, was not living in a Melitz world (2003), where winners are the outcome of 
international competition. It was all about strategic policy. The success of such strategies depends in 
part on global demand and on the willingness of foreign partners to play the game. Japan practiced it at 
the right time. When it joined the GATT in 1955 and for the next 15-20 years, the US economy was 
booming, and many European economies were enjoying les trentes glorieuses, the 30 years after the 
second world war when everything went right, with exceptionally high growth and low unemployment. 
Moreover, the integration of the EU market provided Japanese exporters with fewer barriers to 
implement their export-led growth strategy. 

The global environment, especially in the trilateral economies (European Union, Japan and the United 
States) has been less favourable since China joined the WTO in December 2001. Did it make sense 
therefore for China to pursue an export-led strategy similar to Japan’s despite the changed global 
conditions? Yes, responded Haddad and Shepherd (2011), quite persuasively. Writing after the 
unprecedented, at least since the second world war, 2008 crisis, they explained why, because of the 
resilience that some key features of the WTO regime have exhibited, export-led growth could still pay 
off in today’s world. Bown (2018) has provided sufficient evidence to this effect. 
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Notwithstanding the difference in the global environment between then and now, the two Asian 
countries enjoyed a similar export-led economic miracle during the first 15 years after their accession 
to the GATT/WTO, with GDP growing at an average annual rate of close to 10 percent.   

There are, however, three important economic differences between China and Japan that have a 
bearing on the reaction by their main trading partners to their highly successful export-led growth 
strategy. 

The first is economic size. As we already mentioned, Japan’s GDP was barely 12 percent of the US GDP 
in 1955 and, although it grew rapidly during the next 15 years, it was equivalent to only 29 percent of 
the US GDP in 1970. By contrast, China’s GDP (measured at PPP) was already equal to 43 percent of the 
US GP in 2001 and surpassed US GDP 15 years later.  

The second difference is per-capita income. In 1955, Japan’s per-capita income (measured at PPP) 
was equal to only 22 percent of the US level; in 1970, it reached 56 percent. And it continued growing. 



China’s Protocol of Accession was meant to bridge the gap between the place where China was, and the 
place where China should be when acceding to the WTO, in light of the acknowledgement that the 
implicit liberal understanding had long lost its GATT-wide acknowledgement. As on previous occasions, 
instead of embedding the liberal understanding in the multilateral context, incumbents preferred to 
introduce it in a protocol of accession. There is an upside and a downside to this approach: the 
downside is that the liberal understanding is customised, and this might eviscerate its functionality. 
The upside is that protocols of accession can better adjust to idiosyncratic elements of particular 
members. But it has to be enforced for some, when for others it can be taken for granted.  

There is no evidence of coordination between the incumbents when negotiating with China. The 
negotiation was not between China and the WTO. The negotiating record suggests that, as in the past, a 
series of bilateral negotiations was conducted instead56. And yet this was no ordinary concession: 
China was not only a behemoth in terms of trade potential. China was also a country with a lot to be 
desired in terms of respect of basic human rights, state interference, independence of justice, etc57.  
Even though a WTO-wide coordination might have been difficult if not impossible in light of the 
membership’s heterogeneity, the European Union and the United States, the then big two of the 
system, might have wished in retrospect that they had better coordinated their bilateral negotiations 
with China.  

China’s Protocol of Accession contains obligations that are both similar and different to the obligations 
contained in the protocols of accession to GATT for the European socialist countries. What is similar is 
the possibility for WTO members to (1) treat China as a NME for the purpose of Article VI of GATT, and (2) 
apply safeguards on conditions less stringent than those embedded in Article XIX of GATT. Both 
possibilities however were limited in time: 15 years after the accession of China to the WTO, expiring in 
December 201658.  

The difference is two-fold. On the one hand, China was not obliged to meet certain import targets from 
WTO members. On the other hand, China had to accept WTO+ obligations regarding SOEs, IP protection 
and technology transfer. In this realm, we notice that government interference was addressed. There 
was awareness, widespread awareness, about the role that SASAC (State-Owned Assets and 
Supervision Commission) was playing in the Chinese economy, and the ensuing need to discipline it. 
The SASAC operates under the State Council, and essentially administers SOEs (that have not been 
privatised) by appointing directors, etc. Alignment with international prices was explicitly inserted. IP 
rights needed to be protected (as we have seen above).  

Carefully crafted obligations exist in various other areas as well, and also in the realm of transfer of 
technology, one of the focuses of our study. In §48 of the report of the Working Party on the Accession 
of China, we read an unambiguous promise by the government of China to stop any state-mandated 
WTO-inconsistent transfer of technology. The working assumption must have been that, if state 
involvement was totally absent, then it would have been quite hard for private operators to collude and 
request transfer of technology. The meaningfulness of this provision depends of course, on the 
manner in which China would implement its obligations regarding state interference with respect to 
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SASAC. Nevertheless, China has accepted a firm commitment to stay away from interfering for the 
purposes of helping domestic producers. 

What is puzzling then, since most of the time the accusation is that China interferes too much in the 
marketplace, is why have we seen the Protocol of Accession litigated on so few occasions? Was not 
China, for example, considered to be the champion of violations of IP rights? If the number of TRIPs-
related disputes is an appropriate benchmark, then China has fared pretty well in the WTO59. The 
hypothesis that China has delivered must be excluded, since otherwise, why all the fuss? 

It is also true that it is practically impossible to know the reasons for non-enforcement. The reasons lie 
in the realm of private information, and those possessing it obviously have no incentive at this stage to 
divulge. We are facing a classic prisoner’s dilemma. 

One could only speculate why enforcement has not occurred. Contract incompletion could be a reason: 
what is the level of independence for domestic tribunals sought through the TRIPs+ provisions in the 
Protocol of Accession?  It could also be that some might think that risk-averse panels might find their 
arguments a long shot: the disciplines on transfer of technology do not bind private parties. What are, 
for example, the evidential requirements that must be met for a complainant to show that collective 
refusal to enter into joint ventures without transfer of technology is the brain child of state interference 
that China promised to eradicate? Inaction could also be down to more mundane reasons. Western 
companies participating in global value chains might, in the name of the surprisingly cheap Chinese 
inputs they incorporate, be willing to turn a blind eye to business-

https://www.theglobeandmail.com/business/article-huawei-patent-case-shows-chinese-courts-rising-clout-2/


membership. The WTO Agreement on Safeguards (SG Agreement) banned the use of VERs and similar 
other ‘grey area’ measures (such as orderly market arrangements) that had become widespread in 
some GATT members to limit imports from Japan and other countries.       

In the case of China, non-application was not an option. Recall, only one WTO member, and not one of 
the leading trading nations, invoked Article XIII of the Agreement Establishing the WTO – the successor 
provision to Article XXXV of GATT – vis-à-vis China: El Salvador61. The other members were divided into 
three distinct groups, with some in more than one group. Some wanted to avoid a clash with the most 
populated country in the world at the time when it was regaining its seat in the multilateral trading 
system. Some saw huge trading opportunities for their companies on the Chinese market. And some, 
as already stated, genuinely believed that China would transform fast, maybe sub-consciously 
thinking of the prior Japanese experience. 

GATT/WTO contains adequate disciplines to address the rise of Chinese exports with trade defence 
measures. Furthermore, until 2015, because of a clause inserted to this effect in the Protocol of 
Accession, WTO members could presume that China was an NME, and use surrogate countries or 
constructed costs when imposing anti-dumping duties. The 2015 deadline inserted in the Protocol of 
Accession should be understood as a presumption, and nothing more. Consequently, siding with 
Mavroidis and Janow (2017), WTO members can lawfully continue to treat China as an NME even after 
2015, but, if they want to avail themselves of this possibility, the onus is on them to show why China is 
an NME. They cannot presume that this is the case anymore. 

WTO members can further impose countervailing duties if they can show that Chinese SOEs (or private 
companies) have received subsidies from the state. Case law might have made it more difficult to 
impose duties on imports originating from SOEs, but this is a matter of interpretation. Similar issues 
can be avoided in the future by pre-empting judicial discretion, as we suggest in our 
recommendations.  

Safeguards can always be imposed against an influx of imports, assuming the statutory conditions 
have been met.   

The fact that trade remedies in the WTO are de-facto prospective (which means, that the losing party in 
a panel simply has to stop the illegality from the end of the compliance period, roughly four years from 
the initiation of the dispute, assuming an appeal has been launched) entails that importers have a 
comprehensive arsenal at their disposal to address unfair (dumped, subsidised) or even fair trade to 
the extent that it has caused damage to their domestic industry (injury to competitors, not to 
competition). Like earlier with Japan, China’s main trading partners are therefore able to deal with its 
exports in a satisfactory manner using the WTO arsenal. 

The situation is different when it comes to China’s domestic market, as it was at the time with Japan’s 
domestic market, because here GATT/WTO disciplines are not as effective. In essence WTO members, 
such as the European Union or the United States, can always prevent the entry of foreign products into 
their market by putting up anti-dumping, anti-subsidy or safeguard tariffs against these products – 
though in the case of a large country like China they have to worry about possible retaliation. On the 
other hand, WTO members cannot simply force access to a foreign market especially if it is protected 
by behind-the-border measures rather than by tariffs. That was the problem GATT members faced with 
Japan in the 1980s, and which led the European Union to threaten nullification and impairment and 
the United States to use Section 301 to impose the SII bilateral negotiations. And it is the problem that 
WTO members face today with China. 

61 WTO Doc. WT/L/429 of 5 November 2001. 
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The situation with China today is however somewhat different from the situation with Japan 25-30 
years ago. WTO disciplines on behind-the-border measures are stricter than earlier GATT disciplines. 
Hence, in principle China (like any other WTO member) should have less opportunity to restrict access 
to its market than Japan (or any other GATT member at the time). Moreover, the Protocol of Accession 
for China contains binding obligations to respect China-specific WTO+ commitments, whereas no 
specific obligations were present in the Protocol of Accession for Japan. At the same time, however, the 
involvement of the state in the Chinese economy and the extent to which China abides by the rule of 
law make it more difficult to enforce WTO commitments in China, especially when it comes to behind-
the-border measures that are by nature difficult to enforce for a member-driven organisation like the 
WTO, which has no investigative or enforcement powers on its own initiative.  

This, together with the fact that Chinese imports have grown less rapidly than Chinese exports, 
explains why China’s trading partners have grown frustrated with its import policy in recent years and 
have taken a host of measures to try and remedy the situation.  

3.2.2.3.1 Multilateral measures (WTO) 

Since its accession to the WTO, China has been a defendant in 43 cases, of which six have been settled 
or terminated and 11 are still in consultations, some for a long time. Of the remaining 26 cases, 19 
have been adjudicated while seven are pending at time of writing62.   

Among the 19 adjudicated cases: seven concern trade defence measures by China against imports of 
various products (from the EU, the US, Canada and Japan); six concern duties on exports of various 



Given this situation the United States has looked for alternative ways to deal with its two main 
complaints about China: the role of SOEs and forced technology transfer. The first alternative, imagined 
by President Obama, was the Trans-



First, the WTO brought in new multilateral discipline in areas of huge commercial interest for the United 
States, with the GATS Agreement for services and the TRIPS Agreement for IP rights. Second, the new 
dispute settlement system, with the creation of the Appellate Body and the introduction of remedies in 
case of non-compliance with DSB rulings, became far more constraining than the relatively toothless 
GATT system that the United States had long complained about. But the main reason, we believe, is that 
the WTO DSU (Dispute Settlement Understanding) has copied the deadlines of Section 301.   

Although Washington made a number of criticisms about the functioning of the WTO dispute settlement 
system, on the whole it seemed to provide a satisfactory (from the US viewpoint) alternative to the 
unilateral Section 301 process. In fact, according to Bown (2017), Section 301 was never used by the 
US administration aB1 ( s)-2 (li)-6 (nBgliev)-8C( p)1 (r)-2 (oc)-3 (es)-2 MCID 1 >>BDC 
-0.002 Tc 0.00 



Remember that after Japan was named an unfair trading nation, President George H.W. Bush decided 
not to impose additional duties, but instead launched the SII talks. Clearly US-China relations today are 
very different from US-Japan relations 30 years ago. At the time the United States and Japan were 
simply trading accusations that each was bashing the other. Today, the United States and China are in 
a trade war affecting more than fifty percent of their bilateral goods trade67. 

4. The way forward

As was anticipated, the accession of China to the WTO has been highly significant for China, the WTO 
and the world. But nearly 20 years after the event, our analysis in this paper shows that the fit between 
China and the WTO is not seamless. Dangerous tensions for the world trading system have not been 
avoided. At least in the eyes of her main trading partners, including the European Union, Japan and the 
United States, China has not become the type of market economy they envisaged back in 2001. This 
situation has added to the woes of the WTO.   

The question is what to do now. How can the WTO regime better accommodate a behemoth socialist 
market economy, as China characterises itself?  Should we look for a Protocol of Accession 2.0, or is it 
time for a WTO 2.0? 

During the GATT era, the trading system was able to deal successfully with the accession of new 
members that were either socialist (like Poland) or large (like Japan), but it never had to deal with a 
country like China, which is both socialist and large. The way GATT handled the accession of these new 
members was through protocols of accession that were, during this era, nothing more than tariff 
commitments, plus, in the case of socialist countries, promises to import more. In the case of Japan, a 



With the end of the Cold War, the WTO has become a truly global organisation. Its members now include 
countries in transition from planned to market economies and which fall into three categories: some 
that have formally abandoned socialism, but where the state continues to play an important role (such 
as Russia and many other former Soviet republics); others that have fully endorsed the market 
economy system (such as the countries of Central and Eastern Europe, including some former Soviet 
republics, which have become members of the European Union); and still a few others that remain 
socialist economies, including China and Vietnam. 

China’s Protocol of Accession to the WTO was an attempt to use an old instrument (the protocol of 
accession) to deal with a totally new challenge: the accession of a very large and socialist country, in 
transition towards a market economy, to a rules-based international trading order designed by and for 
liberal-minded countries and encompassing not only tariffs but also behind-thethe



has been achieved so far. And both have announced that they will not envisage negotiating bilateral 
trade agreements with China before signing investment deals. 

As far as the European Union is concerned, one clear source of inspiration for the bilateral discussion 
with China is the EU-Vietnam Free Trade Agreement and the EU-Vietnam Investment Protection 
Agreement, which were both completed in July 2018, but are still awaiting signature and ratification. 

The second option, discussed by Dani Rodrik (2018), would be to essentially do nothing and consider 
that neither China nor the WTO need to change in order to accommodate better one another. 

Our analysis in sections 2 and 3 of this paper leads us to the conclusion that neither of two options is 
realistic nor desirable. A third option option must therefore be pursued in the collective interest of the 
WTO membership to preserve the rules-based multilateral trading system. This option relies squarely 
on WTO mechanisms.  

There are, however, two different avenues that can be pursued within the WTO framework: a China-
specific avenue, or a WTO-wide avenue. 

The most obvious China-specific avenue within the WTO framework is to litigate against China on the 
basis of its Protocol of Accession. This avenue has clearly borne fruits in the past, when the cases 
concerned clear-cut commitments by China. This is what happened with several cases about export 
taxes, which were all won by the European Union, Japan or the United States. Similarly, the European 
Union is likely to win its ongoing dispute with China on forced technology transfer, which we discussed 
in Section 2, 



Agreement for Trans-Pacific Partnership (CPTPP), the successor to the TPP agreement, from which the 
United States withdrew in January 2017, a few days after President Trump’s inauguration.  

4.1 Transfer of technology 

In this area, the key issue is the Chinese law on joint ventures and the related regulations that impose 
the creation of joint ventures with Chinese partners on foreign firms wanting to invest in China.  

With respect to investment, Chapter 9, Article 9.10 of CPTPP contains the following understanding of 
performance requirements: 

1. No Party shall, in connection with the establishment, acquisition, expansion, management, 
conduct, operation, or sale or other disposition of an investment of an investor of a Party or of a 
non-Party in its territory, impose or enforce any requirement, or enforce any commitment or 
undertaking: 

(f) to transfer a particular technology, a production process or other proprietary knowledge to a 
person in its territory69;  

The carefully drafted provision creates an obligation not to impose or enforce the forced transfer of 
technology. By outlawing enforcement, this provision drastically reduces the incentive to request 
(non-voluntary) transfer of technology in the first place. Furthermore, those who could potentially 
request it will find it hard to collude and request transfers. 

WTO law has no provision like this. Imaginative provisions will not suffice, however. But this is a 
provision that could find its way in a new agreement on investment. As the WTO has already started 
discussions on investment facilitation, and the voices arguing for a comprehensive agreement on 
trade and investment multiply, this is something to think about.    

China has adopted a Technology Import Export Regulation (TIER), which does not force technology 
transfer in the sense that ‘forced transfer of technology’ is done in practice. This, of course, in and of 

https://www.mfat.govt.nz/assets/Trans-Pacific-Partnership/Text/9.-Investment-Chapter.pdf
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These two clauses are problematic for a number of reasons. A licensor might never be willing, for 



seems to us like a promising avenue, but to our knowledge so far no complaint has been raised to the 
effect that China has violated Article 40 

https://www.wto.org/english/news_e/news19_e/trip_13feb19_e.htm




GATT era and remains implicit today in the WTO, into operational rules to ensure that China and WTO 
members that belong to a different tradition of the law fit better with the WTO than currently.   

Given the heterogeneity of the WTO membership, we believe, along with Hoekman and Mavroidis 
(2015), that plurilateral agreements are the way forward to preserve and reinforce the WTO. 

The leading nations of the WTO must get together and design new rules in the domains we have 
discussed and probably in others. China, undeniably is a leading nation. It has to pull its weight. It 
belongs to the hard core of countries, along with Brazil, the European Union, India, Japan, the United 
States and eventually Russia, that should take the lead. In a context of variable geometry, China 
should be at the forefront. This is a must for the endeavour to succeed and ensure the sustainability of 
the rules-based multilateral trading system. 
 

5. Concluding remarks   

China has come a long way since Deng Xiaoping became the country’s leader. China’s WTO accession 
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